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MATTER OF: Johnson E n t e r p r i s e s ,  I n c .  

An a g e n c y ' s  r e j e c t i o n  of a f i r m  as 
t e c h n i c a l l y  u n a c c e p t a b l e  is proper 
where  it is  based o n  a n  e v a l u a t i o n  
which  is c o n s i s t e n t  w i t h  t h e  s ta ted 
e v a l u a t i o n  c r i t e r i a .  

J o h n s o n  E n t e r p r i s e s ,  I n c .  protests t h e  award of 
a c o n t r a c t  t o  R o b e r t  H. Kessler u n d e r  r e q u e s t  fo r  
proposals (RFP) N o .  DTOS59-83-R-00116, a t o t a l  small 
b u s i n e s s  set-aside i s s u e d  by  t h e  Depar tment  of 
T r a n s p o r t a t i o n  (DOT)  f o r  p r e p a r a t i o n  o f  a n  u p d a t e d ,  
r e v i s e d  t r a v e l  manual .  W e  d e n y  t h e  protest. 

On Sep tember  1, 1983 ,  a DOT p r o c u r e m e n t  s y n o p s i s  
was p u b l i s h e d  i n  t h e  Commerce B u s i n e s s  D a i l y  (CBD)  t o  
s o l i c i t  r e s p o n s e s  f rom f i r m s  i n t e r e s t e d  i n  compet ing .  
These  r e s p o n s e s  were n o t  t o  be proposals b u t ,  r a t h e r ,  
were i n t e n d e d  t o  e s t a b l i s h  p r e l i m i n a r i l y  t h e  i n t e r e s t e d  
f i r m s '  c a p a b i l i t i e s  t o  perform. The s y n o p s i s  p r o v i d e d  
t h a t  t h e  RFP would be s e n t  t o  f i v e  named i n d i v i d u a l s ,  
i n c l u d i n g  M r .  Kessler, and t o  a n y  o t h e r  f i r m s  found 
q u a l i f i e d  based on  t h e i r  r e s p o n s e s  t o  t h e  s y n o p s i s .  
The s y n o p s i s  set f o r t h  t h e  f o l l o w i n g  as  t h e  c r i t e r i a  
o n  which  a b i l i t y  t o  p e r f o r m  would be judged: 

". . . 1 1 1  t is i m p o r t a n t  t h a t  t h e  c o n t r a c t o r  
be f a m i l i a r  w i t h  t h e  D e p a r t m e n t ' s  m u l t i p l e  
m i s s i o n s  and  o r g a n i z a t i o n a l  a r r a n g e m e n t s  as 
w e l l  as  t h e  r e l e v a n t  aspects of t h e  Depart- 
m e n t ' s  f i n a n c i a l  s y s t e m s  and  p e r s o n n e l  man- 
agement  p r a c t i c e s  . . . . 
". . A r e s p o n s e  must  show t h a t  you b e l i e v e  
you have  t h e  a b i l i t y  t o  s a t i s f a c t o r i l y  per- 
form t h e  work,  have  t h e  n e c e s s a r y  t e c h n i c a l  
s k i l l s ,  q u a l i f i e d  p e r s o n n e l ,  e x p e r i e n c e ,  and 
p a s t  p e r f o r m a n c e  i n  s imi la r  work. T h i s  is 
n o t  a r e q u e s t  f o r  proposals. Y o u r  r e s p o n s e  
w i l l  be c o n s i d e r e d  when t h e  r e q u e s t  f o r  pro-  
posals is i s s u e d  . . . ." 
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Four  f i r m s ,  i n c l u d i n g  J o h n s o n ,  s u b m i t t e d  r e s p o n s e s .  
A l l  were found t e c h n i c a l l y  u n a c c e p t a b l e  u n d e r  t h e  above 
cri-teria,  so DOT s e n t  t h e  RFP o n l y  t o  t h e  f i v e  l i s t e d  
i n d i v i d u a l s .  The RFP c o n t a i n e d  no  e v a l u a t i o n  c r i t e r i a ,  
b u t  i n s t e a d  p r o v i d e d  f o r  award t o  t h e  lowest o f f e r  f rom 
a n  o f f e r o r  d e t e r m i n e d  t o  b e  a c c e p t a b l e  u n d e r  t h e  CBD syn- 
o p s i s  c r i t e r i a .  M r .  Kessler was t h e  o n l y  o n e  o f  t h e  f i v e  
l i s t e d  i n d i v i d u a l s  t o  s u b m i t  a proposal. 

J o h n s o n  was a b l e  t o  o b t a i n  a c o p y  of t h e  RFP and d i d  
s u b m i t  a " p r o p o s a l "  p r i c e d  a t  $40 ,000  d e s p i t e  h a v i n g  been  
r e j e c t e d  as  t e c h n i c a l l y  u n a c c e p t a b l e  u n d e r  t h e  CBD syn-  
ops i s .  DOT r e v i e w e d  t h i s  proposal d e s p i t e  i t s  p r io r  
d e t e r m i n a t i o n ,  and c o n t a c t e d  J o h n s o n ' s  l i s t e d  r e f e r e n c e s  
to  e v a l u a t e  t h e  work ing  e x p e r i e n c e  of t h e  l i s t e d  k e y  
p e r s o n n e l  (Ms. J o h n s o n ) .  DOT c o n c l u d e d  from t h e s e  con- 
v e r s a t i o n s  t h a t  J o h n s o n ' s  e x p e r i e n c e  i n  t r a v e l  manage- 
ment was l i m i t e d  t o  t h e  small o p e r a t i n g  l e v e l  a t  t h e  
a g e n c y  where s h e  p r e v i o u s l y  was employed.  DOT t h u s  
c o n c l u d e d  t h a t  J o h n s o n  l a c k e d  t h e  e x p e r t i s e  r e q u i r e d  and 
r e a f f i r m e d  its c o n c l u s i o n  t h a t  J o h n s o n  was t e c h n i c a l l y  
u n a c c e p t a b l e .  I t  awarded t h e  c o n t r a c t  t o  M r .  Kessler on  
Sep tember  30  a t  h i s  o f f e r e d  pr ice  o f  $45 ,300 .  

J o h n s o n  c o n t e n d s  t h a t  DOT r e j e c t e d , i t s  CBD r e s p o n s e  
based  on  c r i t e r i a  d i f f e r e n t  f rom t h o s e  a d v e r t i s e d  i n  t h e  
n o t i c e .  I t  a r g u e s ,  f o r  i n s t a n c e ,  t h a t  w h i l e  t h e  CBD 
n o t i c e  s t a t e d  i t  was "important" t o  b e  f a m i l i a r  w i t h  
v a r i o u s  d e p a r t m e n t  l e v e l  o p e r a t i o n s ,  t h e  e v a l u a t i o n  
r e f e r r e d  t o  t h i s  f a m i l i a r i t y  as " e s s e n t i a l  ,I' i m p r o p e r l y  
making t h e  r e q u i r e m e n t  more r e s t r i c t i v e  t h a n  t h a t  i n  t h e  
s y n o p s i s .  J o h n s o n  a l so  b e l i e v e s  i t  was improper t o  f i n d  
i t s  r e s p o n s e  u n a c c e p t a b l e  b a s e d  o n  i t s  l a c k  o f  d e p a r t -  
ment l e v e l  e x p e r i e n c e  s i n c e ,  i t  m a i n t a i n s ,  s u c h  e x p e r i -  
e n c e  was n o t  o n e  o f  t h e  a d v e r t i s e d  r e q u i r e m e n t s .  W e  
d i s a g r e e .  

Whi l e  J o h n s o n  is  correct  t h a t  t h e  CBD n o t i c e  l a b e l e d  
t h e  f a m i l i a r i t y  c r i t e r i o n  " i m p o r t a n t "  r a t h e r  t h a n  " e s s e n -  
t i a l , "  w e  f i n d  t h i s  t o  b e  a n  immaterial d i s t i n c t i o n .  N o  
matter which  term is  u s e d ,  t h e  n o t i c e  c l e a r l y  i n d i c a t e d  
t h a t  DOT r e q u i r e d  a c o n t r a c t o r  w i t h  s u c h  knowledge.  
Whi l e  J o h n s o n  s i m i l a r l y  is correct t h a t  t h e  n o t i c e  d i d  
n o t  se t  f o r t h  a spec i f ic  d e p a r t m e n t  l e v e l  e x p e r i e n c e  
r e q u i r e m e n t ,  w e  a g a i n  f i n d  t h a t ,  r e a d i n g  t h e  n o t i c e  as  a 
who le ,  DOT o b v i o u s l y  wanted  a f i r m  w i t h  s u c h  e x p e r i e n c e .  
Q u o t i n g  a g a i n  from t h e  n o t i c e ,  r e s p o n s e s  were t o  demon- 
s t r a t e  p o s s e s s i o n  o f  " t h e  n e c e s s a r y  t e c h n i c a l  s k i l l s ,  
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qua l i f ied  p e r s o n n e l ,  e x  e r i e n c e ,  and  past  p e r f o r m a n c e  i n  
similar work." (Emphas h . 1  s a The most r e l e v a n t  con- 
s i d e r a t i o n  h e r e  is t h a t  DOT found  t h a t  Johnson  l a c k e d  t h e  
d e p a r t m e n t a l  e x p e r i e n c e  it bel ieved was n e c e s s a r y  t o  have  
t h e  desired f a m i l i a r i t y  w i t h  d e p a r t m e n t a l ,  r a t h e r  t h a n  
o p e r a t i n g  l e v e l ,  t r a v e l  matters,  W e  c a n n o t  f i n d  t h a t  
r e j e c t i o n  of J o h n s o n ' s  CBD r e s p o n s e  o n  t h i s  g round  was 
c o n t r a r y  t o  t h e  c r i t e r i a  i n  t h e  n o t i c e  o r  o t h e r w i s e  
improper. 

We do f i n d  t h a t  DOT i m p r o p e r l y  c o n s i d e r e d  w h e t h e r  
Johnson  would be a v a i l a b l e  t o  work o n  s i t e ,  as  t h e  CBD 

Johnson  was properly d e t e r m i n e d  t e c h n i c a l l y  u n a c c e p t a b l e  
on  o t h e r  g r o u n d s ,  however ,  i t  was i n  n o  way p r e j u d i c e d  by 
t h i s  i m p r o p r i e t y  . 

- n o t i c e  made no  m e n t i o n  o f  s u c h  a v a i l a b i l i t y .  S i n c e  

Johnson f u r t h e r  c o m p l a i n s  t h a t ,  e v e n  i f  t h e  e x p e r i -  
e n c e  r e q u i r e m e n t  was a d e q u a t e l y  set f o r t h  i n  t h e  n o t i c e ,  
i t  was improper b e c a u s e ,  o f  t h e  f i v e  i n d i v i d u a l s  t o  whom 
DOT s e n t  t h e  RFP, o n l y  M r .  Kessler possessed t h e  e x p e r i -  
e n c e  required; t h e  r e m a i n i n g  f o u r  i n d i v i d u a l s  had 
e x p e r i e n c e  e i t h e r  a t  o r  below t h e  l e v e l  o f  J o h n s o n ' s  
e x p e r i e n c e .  DOT h a s  n o t  r e s p o n d e d  t o  t h i s  c o n t e n t i o n  so 
w e  w i l l  a ssume i t  i s  correct. W e  agree w i t h  Johnson  t h a t  
DOT s h o u l d  n o t  have  s e n t  t h e  so l i c i t a t ion .  t o  i n d i v i d u a l s  
w i t h o u t  t h e  r e q u i s i t e  e x p e r i e n c e  w h i l e  e x c l u d i n g  Johnson  
f o r  l a c k i n g  t h i s  same e x p e r i e n c e .  S i n c e  DOT made t h e  
award to  M r ,  Kessler, however ,  and  n o t  t o  o n e  o f  t h e  
a l l e g e d l y  u n q u a l i f i e d  i n d i v i d u a l s ,  J o h n s o n  a g a i n  was n o t  
p re jud iced  by  DOT's  a c t i o n ,  I t  r e m a i n s  t h a t  Mr. Kessler 
m e t  t h e  e x p e r i e n c e  r e q u i r e m e n t  w h i l e  J o h n s o n  d i d  n o t .  

J o h n s o n  a lso claims t h a t  t h e  award here a l l  a l o n g  
was i n t e n d e d  t o  be made t o  Mr. Kessler, a f o r m e r  DOT 
employee ,  o n  a s o l e - s o u r c e  bas i s .  W e  f i n d  n o t h i n g  i n  t h e  
record t o  s u p p o r t  t h i s  claim. I n  a n y  e v e n t ,  t h e  p r o c u r e -  
ment i n  f a c t  was c o n d u c t e d  o n  a c o m p e t i t i v e  bas i s .  Whi le  
t h e  f o u r  i n d i v i d u a l s  named i n  t h e  s y n o p s i s  may have  been  
u n q u a l i f i e d ,  o t h e r  f i r m s  were f r e e  t o  v i e  f o r  t h e  award. 
F o u r  f i r m s ,  i n c l u d i n g  J o h n s o n ,  d i d  SO. The f a c t  t h a t  t h e y  
d i d  n o t  s a t i s f y  DOT' s  t e c h n i c a l  r e q u i r e m e n t s ,  l e a v i n g  
M r .  Kessler a s  t h e  o n l y  q u a l i f i e d  o f f e r o r  based o n  t h e  
c r i t e r i a  i n  t h e  s y n o p s i s  does n o t  r e n d e r  t h e  p r o c u r e m e n t  
s o l e - s o u r c e .  

Whi l e  w e  c o n c l u d e  t h a t  J o h n s o n ' s  s u b m i s s i o n  was 
f a i r l y  eva lua ted ,  w e  be l i eve  DOT s h o u l d  d i s c o n t i n u e  u s e  o f  
t h e  p r o c u r e m e n t  approach f o l l o w e d  here. The p r o c u r e m e n t  
s t a tu t e s  and r e g u l a t i o n s  c o n t e m p l a t e  t h a t  t e c h n i c a l  
e v a l u a t i o n s  i n  n e g o t i a t e d  p r o c u r e m e n t s  w i l l  be based on 
proposals s u b m i t t e d  by  a l l  o f f e r o r s  i n  r e s p o n s e  t o  a r e q u e s t  
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fo r  proposals. An a p p r o a c h  u n d e r  which  o n l y  some f i r m s  
m u s t  s u b m i t  r e s p o n s e s  t o  a CBD n o t i c e  t o  e s t a b l i s h  t e c h n i -  
cal  a c c e p t a b i l i t y  i n  i n c o n s i s t e n t  w i t h  t h e  prescr ibed  pro- 
c e d u r e s .  By l e t te r  o f  t o d a y  t o  t h e  S e c r e t a r y ,  w e  are 
recommending t h a t  t h e s e  p r o c e d u r e s  be a d h e r e d  t o  i n  f u t u r e  
p r o c u r e m e n t s .  

The  protest  is  d e n i e d .  

c C o m p t r o l l e r  G e n e r a l  I! o f  t h e  U n i t e d  S ta tes  
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